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(c) Performance-based payments are 
fully recoverable, in the same manner 
as progress payments, in the event of 
default. 

(d) Performance-based payments are 
contract financing payments and, 
therefore, are not subject to the inter-
est-penalty provisions of prompt pay-
ment (see Subpart 32.9). These pay-
ments shall be made in accordance 
with agency policy. 

(e) Performance-based payments 
shall not be used for— 

(1) Payments under cost-reimburse-
ment line items; 

(2) Contracts for architect-engineer 
services or construction, or for ship-
building or ship conversion, alteration, 
or repair, when the contracts provide 
for progress payments based upon a 
percentage or stage of completion; or 

(3) Contracts awarded through sealed 
bid procedures. 

[72 FR 73220, Dec. 26, 2007] 

32.1002 Bases for performance-based 
payments. 

Performance-based payments may be 
made on any of the following bases: 

(a) Performance measured by objec-
tive, quantifiable methods. 

(b) Accomplishment of defined 
events. 

(c) Other quantifiable measures of re-
sults. 

[72 FR 73220, Dec. 26, 2007] 

32.1003 Criteria for use. 
The contracting officer may use per-

formance-based payments for indi-
vidual orders and contracts provided— 

(a) The contracting officer and offer-
or agree on the performance-based pay-
ment terms; 

(b) The contract, individual order, or 
line item is a fixed-price type; 

(c) For indefinite delivery contracts, 
the individual order does not provide 
for progress payments; and 

(d) For other than indefinite delivery 
contracts, the contract does not pro-
vide for progress payments. 

[72 FR 73220, Dec. 26, 2007] 

32.1004 Procedures. 
Performance-based payments may be 

made either on a whole contract or on 
a deliverable item basis, unless other-

wise prescribed by agency regulations. 
Financing payments to be made on a 
whole contract basis are applicable to 
the entire contract, and not to specific 
deliverable items. Financing payments 
to be made on a deliverable item basis 
are applicable to a specific individual 
deliverable item. (A deliverable item 
for these purposes is a separate item 
with a distinct unit price. Thus, a con-
tract line item for 10 airplanes, with a 
unit price of $1,000,000 each, has 10 de-
liverable items-the separate planes. A 
contract line item for 1 lot of 10 air-
planes, with a lot price of $10,000,000, 
has only one deliverable item-the lot.) 

(a) Establishing performance bases. (1) 
The basis for performance-based pay-
ments may be either specifically de-
scribed events (e.g., milestones) or 
some measurable criterion of perform-
ance. Each event or performance cri-
terion that will trigger a finance pay-
ment shall be an integral and nec-
essary part of contract performance 
and shall be identified in the contract, 
along with a description of what con-
stitutes successful performance of the 
event or attainment of the perform-
ance criterion. The signing of contracts 
or modifications, the exercise of op-
tions, the passage of time, or other 
such occurrences do not represent 
meaningful efforts or actions and shall 
not be identified as events or criteria 
for performance-based payments. An 
event need not be a critical event in 
order to trigger a payment, but the 
Government must be able to readily 
verify successful performance of each 
such event or performance criterion. 

(2) Events or criteria may be either 
severable or cumulative. The success-
ful completion of a severable event or 
criterion is independent of the accom-
plishment of any other event or cri-
terion. Conversely, the successful ac-
complishment of a cumulative event or 
criterion is dependent upon the pre-
vious accomplishment of another 
event. A contract may provide for more 
than one series of severable and/or cu-
mulative performance events or cri-
teria performed in parallel. The con-
tracting officer shall include the fol-
lowing in the contract: 
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